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MEMORANDUM 
 

September 06, 2013 
 

TO: Tribal Health Clients 
  

FROM: HOBBS, STRAUS, DEAN & WALKER, LLP 
 

RE: September 10 Consultation on Affordable Care Act Hardship Exemptions for 

Natives; IHS Announces VA Payment for Emergency Services 

 

1. September 10, 2013 HHS Consultation on Hardship Exemption 

 

  The Department of Health and Human Services (HHS) has scheduled a 

teleconference to take input from tribes on how to verify American Indian/Alaska Native 

status for purposes of exempting Native people from the requirement to carry health care 

coverage under the Affordable Care Act (ACA).  The call information follows: 
 

Date:  Tuesday, September 10, 2013 

Time:  3:00 p.m. to 4:00 p.m., Eastern Time 

Number: 1-888-552-9182 

Code: 1598939  
 

As we reported in our June 27, 2013 memorandum, the ACA requires that all 

people carry “minimum essential [health] coverage,” either through private insurance, a 

state or federally run health care “exchange,” or a government-run service like the Indian 

Health Service (IHS), TRICARE, or Medicare and Medicaid.  If they do not carry this 

coverage, they are subject to an annual tax penalty.  Members of Indian Tribes are 

exempt from this tax penalty.  However, the Administration is taking the position that 

IHS-eligible beneficiaries who are not members of Indian tribes (e.g., spouses and 

descendants who are not themselves members of a Tribe), are not exempt from the 

penalty. 

 

As previously reported, the Administration recently released a Final Rule that 

would make IHS-eligible Indians eligible for a hardship exemption from this tax penalty 

if they apply for it on the new Health Insurance Exchanges.  Tribal members may qualify 

for the exemption either by going through the Exchanges, or when filing their taxes.  

Under the Final Rule, however, IHS-eligible beneficiaries must go through the 

Exchanges in order to qualify for a hardship exemption.   
 

The regulations require that the Exchanges must verify that an Indian is eligible 

for the exemption by first using available electronic data sources, then request paper 

documents when these sources are not available.  Exchanges can then work with tribes or 

individuals to verify the eligibility if the electronic or paper documentation attempts fail. 
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The HHS consultation is intended to consult with Tribes on what types of 

documents or other information it should use to verify Tribal Membership or status as an 

IHS-eligible beneficiary eligible for the hardship exemption.   

  

2. VA Payment for Emergency Services 

 

On August 8, 2013, Dr. Yvette Roubideaux, Director of the Indian Health Service 

(IHS) issued a Dear Tribal Leader letter regarding the order of payment for services to 

eligible American Indian and Alaska Native (AI/AN) veterans.  The Department of 

Veterans Affairs (VA) is statutorily responsible for paying for emergency care services 

rendered to eligible veterans in non-VA facilities.  However, in the past the VA has not 

reimbursed the IHS or tribal health providers for such services to eligible veterans 

because it has viewed IHS and tribal health programs as fitting within a “health-plan 

contract” exception to the VA’s general responsibility.  Dr. Roubideaux’s letter reported 

that Section 2901(b) of the Affordable Care Act (ACA) clarified that the VA must cover 

the cost of services provided to an eligible veteran by an Indian health provider, as 

Section 2901(b) provides that health programs operated by the IHS, Indian tribes or tribal 

organizations, and Urban Indian organizations are “payers of last resort” for such 

services.  Dr. Roubideaux stated that “this clarification in coordination of payments for 

emergency care achieves parity in CHS [contract health services] coverage for AI/AN 

veterans and will allow IHS and Tribal programs to extend CHS resources to cover 

additional care.”  

 

If you have any additional questions about any of the matters discussed in this 

report, please do not hesitate to contact either Elliott Milhollin (202)822-8282 or 

emilhollin@hobbsstraus.com, Geoff Strommer at (503)242-1745 or 

gstrommer@hobbsstraus.com, or Adam Bailey (abailey@hobbsstraus.com or 916-442-

9444). 

 


